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United  States  Section 

IMPLEMENTATION  OF  EXECUTIVE  ORDERS 
11988  (FLOODPLAIN  MANAGEMENT)  AND 
11990  (PROTECTION  OF  WETLANDS) 

AGENCY:  United  States  Section,  In¬ 
ternational  Boundary  and  Water  Com¬ 
mission. 

ACTION:  Proposed  procedures. 

SUMMARY:  The  proposed  procedures 
proscribes  policies  utilized  or  to  be  uti¬ 
lized  by  the  United  States  Section  in 
implementing  Executive  Orders  11988 
(Floodplain  Management)  and  11990 
(Protection  of  Wetlands)  as  they  per¬ 
tain  to  the  planning,  design  and  con¬ 
struction  of  treaty  projects  along  the 
United  States  and  Mexican  interna¬ 
tional  boundary  and  to  the  United 
States  Section’s  operation  and  mainte¬ 
nance  activities. 

DATE:  Comments  must  be  received  by 
September  13, 1978. 


NOTICES 

proposed  construction  in  the  flood- 
plains  and  the  wetlands  in  the  limi¬ 
trophe  section  of  the  Rio  Grande  and 
the  Colorado  River  and  in  the  evalua¬ 
tion  process  to  give  notice  and  the  op¬ 
portunity  for  public  meetings  and 
hearings  for  such  construction,  to 
assure  input  of  public  concerns  as  well 
as  the  consideration  of  the  provisions 
of  any  treaty  and  agreement  of  the 
United  States  and  Mexico,  (b)  con¬ 
spicuous  delineation  on  structures  and 
other  places  where  appropriate  of  past 
and  probable  flood  height,  and  (c)  pro¬ 
vide  appropriate  restrictions  in  con¬ 
veyances  and  uses  of  Federal  property. 

(2)  Applicability.  These  procedures 
are  applicable  to  all  activities  involv¬ 
ing  the  construction  or  development  in 
the  floodplains  or  the  modification  or 
destruction  of  wetlands  involving  pro¬ 
posed  or  .existing  projects  and  pro¬ 
grams,  under  the  jurisdiction  of  the 
United  States  Section  to  carry  out  the 
United  States  obligations  as  defined  in 
the  boundary  and  water  treaties  with 
Mexico.  They  will  be  applied  by  the 
engineers  and  ecological  specialists  of 
the  United  States  Section  in  their 
review. 


FOR  FURTHER  INFORMATION, 
CONTACT: 

Mr.  Frank  P.  Fullerton,  Legal  Advis¬ 
er,  International  Boundary  and 
Water  Commission,  United  States 
and  Mexico,  200  IBWC  Building, 
4110  Rio  Bravo,  El  Paso,  Tex.  79902, 
FTS:  572-7393. 

Procedures  of  the  United  States  Sec¬ 
tion,  International  Boundary  and 
Water  Commission,  To  Implement 
THE  Objectives  of  Executive 
Orders  11988  (Floodplain  Manage¬ 
ment)  AND  11990  (Protection  of 
Wetlands) 

The  United  States  Section  has 
adopted  or  reaffirms  the  following  de¬ 
scribed  procedures  to  assure  mangea- 
ble  operations  of  its  projects,  respon¬ 
sive  to  the  objectives  and  needs  of  Ex¬ 
ecutive  Orders  11988  and  11990,  to  pre¬ 
vent  the  unwise  development  of  the 
floodplains  along  the  limitrophe  sec¬ 
tion  of  the  Rio  Grande  and  the  Colo¬ 
rado  River  and  to  prohibit  the  destruc¬ 
tion  or  modification  of  wetlands  and 
to  prevent  new  construction  in  the 
wetlands  within  the  United  States  and 
under  the  jurisdiction  of  the  United 
States  Section  without  affecting  or  im¬ 
pairing  the  provisions  of  any  treaty  of 
the  United  States. 

The  procedures  have  been  developed 
by  the  United  States  Commissioner. 
They  have  been  drawn  from  the 
“Guidelines  for  Implementing  Execu¬ 
tive  Order  11988”  issued  by  the  Water 
Resources  Council  on  February  10, 
1978. 

Purpose  and  Applicability 

(1)  Purpose.  The  specific  purposes  of 
these  procedures  are  to  (a)  evaluate 


Definitions 

For  the  purpose  of  these  guidelines, 
the  following  terms  shall  have  the 
meaning  indicated: 

(1)  “The  Commissioner”— the  term 
“Commissioner”  means  the  United 
States  Commissioner,  United  States 
Section,  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico. 

(2)  “United  States  Section”— the 
term  “United  States  Section”  means 
the  United  States  Section,  Interna¬ 
tional  Boundary  and  Water  Commis¬ 
sion,  United  States  and  Mexico. 

(3)  “Executive  Orders”— the  term 
“Executive  Orders”  means  Executive 
Orders  11988  and  11990. 

(4)  “Limitrophe  parts  of  the  Rio 
Grande  and  Colorado  River”— the 
term  limitrophe  parts  means  those 
reaches  of  the  rivers  that  form  the  in¬ 
ternational  boundary  between  the 
United  States  and  Mexico. 

(5)  “Wetlands”— the  term  “wet¬ 
lands”  means  those  areas  that  are  in¬ 
undated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and  dura¬ 
tion  sufficient  to  support,  and  that 
under  normal  circumstances  do  sup¬ 
port,  a  prevalence  of  vegetation  typi¬ 
cally  adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas. 

Activities  Requiring  Compliance 
With  the  Procedures 

(1)  Improvement  and  maintenance 
of  river  channels.  In  the  improvement 
of  river  channels  and  in  carring  out  its 
operation  and  maintenance  activities, 
the  United  States  Section  excavates 


material  from  the  channel  of  certain 
reaches  of  the  boundary  rivers  by  use 
of  wheel  and  tract  driven  equipment 
to  preserve  the  river  channels,  con¬ 
serve  water,  and  to  maintain  effective 
control  of  floods,  all  to  comply  with 
the  treaties  and  other  agreements  be¬ 
tween  the  United  States  and  Mexico 
and  acts  of  the  Congress.  The  material 
removed  from  the  river  is  deposited  by 
the  Section  in  the  following  locations: 
within  the  project  floodplain,  land 
side  of  project  levees,  and  on  other 
lands— private  and  government-owned, 
beyond  the  project  subject  to  the  ap¬ 
proval  of  the  owners  or  those  having 
jurisdiction.  Further,  the  removed  ma¬ 
terial  in  some  cases  is  made  available 
to  the  private  sector  for  utilization 
away  from  the  project  and  the  Section 
may  authorize  such  removal  by  the 
private  sector  in  accordance  with  its 
requirements. 

(2)  Bank  stabilization,  boundary 
preservation,  and  flood  control.  In  car¬ 
rying  out  its  operational  and  mainte¬ 
nance  activities  where  necessary  to 
stabilize  United  States  banks  of  the 
boundary  rivers  to  preserve  the  inter¬ 
national  boundary  between  the  United 
States  and  Mexico  and  to  maintain  its 
effective  flood  control  capacity,  the 
Section  may  need  to  grade  the  banks, 
and  to  add  riprap  or  other  types  of 
bank  protection. 

(3)  Clearing  vegetation.  To  maintain 
the  river  channel  to  preserve  the  in¬ 
ternational  boundary  and  its  water 
carrying  capacity,  the  clearing  oper¬ 
ations  of  the  United  States  Section,  at 
times  and  in  some  areas,  require  the 
grading  of  the  banks  of  the  rivers. 

(4)  Construction  and  maintenance 
of  structures.  The  United  States  Sec¬ 
tion  constructs,  operates,  and  main¬ 
tains  structures  along  river  boundaries 
and  near  the  mouths  of  tributaries,  in¬ 
cluding  dams,  grade  control  structures, 
levees,  and  gaging  station  and  appurte¬ 
nant  works  for  measuring  waters  to 
determine  the  national  ownership  of 
waters  in  accordance  with  treaties 
with  Mexico.  Their  construction,  at 
times  and  in  some  places,  requires  con¬ 
struction  of  temporary  cofferdams. 
Maintenance  of  these  structures  is 
performed  as  necessary,  and  may  in¬ 
clude  the  addition  of  material  in  the 
channel  or  on  lands  adjacent  to  the 
channel.  The  United  States  Section 
levees  usually  are  located  well  outside 
the  ordinary  high  water  mark  which  is 
defined  by  the  mean  daily  flows  as 
that  area  inundated  25  percent  of  the 
time. 

Procedure  for  Compliance 

(1)  For  activity  requiring  compliance 
with  the  Executive  Orders,  the  United 
States  Section  staff  will  prepare  a  pre¬ 
liminary  report  on  the  proposed  action 
to  include  an  environmental  assess¬ 
ment  and  submit  it  to  the  Commis¬ 
sioner  along  with  an  evaluation  of 
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need  for  work  to  be  undertaken,  in¬ 
cluding  all  pertinent  data,  informa¬ 
tion,  and  drawings  that  adequately  de¬ 
scribe  the  proposed  work. 

(2)  In  preparing  the  environmental 
assessment,  the  United  States  Section 
staff  will; 

(a)  Utilize  all  available  Environmen¬ 
tal  Impact  Statements  (EIS)  which 
have  previously  been  prepared  in  ac¬ 
cordance  with  Section  102  of  the  Na¬ 
tional  Environmental  Policy  Act  of 
1969. 

(b)  Make  an  independent  evaluation 
of  the  environmental  factors  for  those 
work  areas  for  which  an  EIS  has  not 
previously  been  prepared. 

(c)  During  the  process  of  making  the 
environmental  assessment  (the  assess¬ 
ment  is  the  preliminary  procedure  of 
assembling  data  to  determine  whether 
a  negative  declaration  will  be  adequate 
or  whether  an  environmental  impact 
statement  will  be  required),  letters  will 
be  sent  to  interested  groups  and  indi¬ 
viduals,  and  notice  put  in  local  news¬ 
papers  advising  briefly  as  to  the  pro¬ 
posed  project  and  make  available  any 
plans  or  proposals. 

(d)  Make  recommendations  to  the 
Commissioner  as  to  whether  an  EIS  or 
a  negative  declaration  is  needed. 

(e)  Make  interim  recommendations 
to  the  Commissioner  as  to  whether  a 
public  hearing  should  be  held. 

(3)  Upon  review  of  the  environmen¬ 
tal  assessment  the  Commissioner  will 
evaluate  the  assessment  and  deter¬ 
mine  whether  an  impact  statement  or 
negative  declaration  will  be  required. 

(4)  Where  determined  needed  by  the 
Commissioner,  a  public  hearing  or 
meeting  will  be  scheduled. 

(5)  If  it  is  determined  that  a  nega¬ 
tive  declaration  is  to  be  prepared,  a 
notice  will  be  published  in  the  Federal 
Register  and  local  newpapers  of  “an 
intent  to  make  a  negative  declara¬ 
tion.” 

(6)  In  those  cases  requiring  an  EIS, 
the  statement  will  be  prepared  in  ac¬ 
cordance  with  the  Section’s  “Oper¬ 
ational  Procedures  for  Implementing 
Section  102  of  the  National  Environ¬ 
mental  Policy  Act  of  1969.” 

(7)  Public  notice  will  be  given  of  all 
proposed  actions  to  comply  with  the 
objectives  and  needs  of  existing  laws 
in  those  circumstances  wherein  an  EIS 
will  be  necessary.  The  public  notices 
should  include  the  following  items  of 
information: 

(a)  Applicable  statutory  authority  or 
authorities; 


(b)  The  location  of  the  proposed  ac¬ 
tivity; 

(c)  A  brief  description  of  the  pro¬ 
posed  activity,  its  purpose  and  intend¬ 
ed  use,  including  a  description  of  the 
type  of  structures,  if  any,  to  be  erect¬ 
ed; 

(d)  A  drawing  showing  the  general 
and  specific  site  location  and  character 
of  all  proposed  activities,  including  the 
size  relationship  of  the  proposed  struc¬ 
tures  to  the  size  of  the  impacted  area; 

(e)  A  list  of  other  Government  au¬ 
thorizations  obtained  or  requested  in¬ 
cluding  required  certifications  relative 
to  water  quality,  coastal  zone  manage¬ 
ment,  or  marine  sanctuaries; 

(f )  A  statement  concerning  a  prelimi¬ 
nary  determination  of  the  need  for 
and/or  availability  of  an  Environmen¬ 
tal  Impact  Statement; 

(g)  Any  other  available  information 
which  may  assist  interested  parties  in 
evaluating  the  likely  impact  of  the 
proposed  activity,  if  any,  on  factors  af¬ 
fecting  the  public  interest,  including 
the  environmental  values; 

(h)  A  statement  that  any  person 
may  request,  in  writing,  within  the 
comment  period  specified  in  this 
notice,  that  a  public  hearing  be  held  to 
consider  the  proposed  activity.  Re¬ 
quests  for  public  hearings  shall  state, 
with  particularity,  the  reason  for  hold¬ 
ing  a  public  hearing; 

(i)  A  reasonable  period  of  time,  nor¬ 
mally  60  days  but  not  less  than  15 
days  from  date  of  mailing,  within 
which  interested  parties  may  express 
their  views  concerning  the  proposed 
activity;  and 

(j)  A  paragraph  describing  the  factor 
on  which  a  decision  will  be  based. 

The  decision  whether  to  proceed 
with  an  activity  will  be  based  on  an 
evaluation  of  the  probable  impact  of 
the  proposed  activity  on  the  public  in¬ 
terest.  That  decision  will  reflect  the 
national  concern  for  both  protection 
and  utilization  of  important  resources 
and  the  United  States’  obligations  and 
commitments  by  virtue  of  the  treaties 
between  the  United  States  and 
Mexico.  The  benefit  which  reasonably 
may  be  expected  to  accrue  from  the 
proposal  must  be  balanced  against  its 
reasonably  foreseeable  detriments.  All 
factors  which  may  be  relevant) to  the 
proposal  will  be  considered;  among 
those  are  conservation,  economics,  aes¬ 
thetics,  general  environmental  con¬ 
cerns,  historic  values,  fish  and  wildlife 
values,  flood  damage  prevention,  pres¬ 
ervation  and  protection  of  the  wet¬ 
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lands,  land  use  classification,  recrea¬ 
tion,  water  supply,  water  quality,  and 
in  general  the  needs  and  welfare  of 
the  people.  It  is  emphasized  that  if  a 
proposed  activity  is  to  be  performed  in 
the  floodplain  or  in  valuable  wetlands, 
the  Commissioner  will  evaluate  it  to 
determine  whether  there  is  an  alter¬ 
ation  which  will  accomplish  the  mis¬ 
sion  of  the  section  without  the  con¬ 
struction  of  works  in  the  floodplains 
or  wetlands.  The  unnecessary  alter¬ 
ation  or  destruction  of  wetlands  will 
be  discouraged  as  being  contrary  to 
the  public  interest. 

A  decision  to  proceed  with,  or  delay, 
an  activity  will  not  be  made  until 
public  notice  has  been  published  in 
the  Federal  Register  and  indepen¬ 
dently  given  to  Federal  and  State 
agencies,  environmental  organizations 
and  other  interested  persons,  and  com¬ 
ments  have  been  received  and  studied. 
At  least  sixty  (60)  days  will  be  permit¬ 
ted  for  comments. 

(8)  When  an  EIS  is  not  prepared,  the 
Environmental  Assessment  will  be  pre¬ 
pared  in  such  a  manner  that  a  re- 
viewable  record  with  an  accompanying 
appraisal  is  available.  The  United 
States  section  will  prepare  the  Envi¬ 
ronmental  Assessment  in  the  form  of  a 
“mini”  environmental  impact  state¬ 
ment  after  consultation  with  the 
public,  appropriate  agencies  and  au¬ 
thorities.  Further,  to  support  a  recom¬ 
mendation  that  an  EIS  is  not  needed, 
the  Environmental  Assessment  will  in¬ 
clude  a  finding  that  the  proposed 
action  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of 
the  human  environment. 

(9)  After  all  the  above  actions  have 
been  completed,  the  Commissioner 
will  make  a  written  determination  in 
accordance  with  the  record,  whether 
to  proceed  with,  or  to  modify  an  activi¬ 
ty,  and  will  state  in  detail  any  such 
modifications.  The  Commissioner  shall 
prepare  a  findings  of  fact  in  regard  to 
all  of  his  determinations.  The  Find¬ 
ings  shall  include  the  Commissioner’s 
views  on  the  probable  effect  of  the 
proposed  work  on  the  public  interest. 
The  Findings  shall  be  dated  and 
signed  and  included  in  the  record  prior 
to  final  action  by  the  Commissioner  or 
the  United  States  section. 

Dated:  July  6. 1978. 

Frank  P.  Fullerton, 
Legal  Adviser. 
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